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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA .

In the Matter of the Appeal of )

TIGER, INC.
c

Appearances:

.. . For Appellant:

For Respondent:

l -

Joseph C. 'Kimble
Attorney at Law

Lawrence C, Counts
Associate Tax Counsel

O P I N I O- - - - - -
This appeal is made pursuant to section 25667 of the

Revenue and Taxation Code from the action of the Franchise Tax
Board on protests of Tiger, Inc., against proposed assessments
of additional franchise tax in t'ne amounts of $636,2O, $636,2O,,
aAd $l,O13423 for the taxable years 1961, 1962, and 1963,
respectively. Portions of those proposed assessments resulted
from unprotested  adjustments, and to that extent are not in
issue here,

In 1956 three individuals, Messrs, Reaves, Tumblin,
and Rickett, formed a partnership kno?~m  2s Cal-Iiock Co,, w'hich
t'nereafter engaged in the rock and gravel business in the

Bakersfield area0
I qir.

The nartnershi-o business was managed by
K, L, Gallup and af'Ger 1958 the partners themselves devoted

little time to its operatio;?. Prior to 1961, Mr. Gallup
conceived and promoted a plan to incorporate the business.

I

m

Tiger, Inc. (hereafter Itappellantfl), ~2s incorporated
under California law.on January 13, 1961,
of eng&ng

for the stated purpose
in t'ne rock and gravel business.

appellant
On January 30, 1961;

a--plied to the Division of Car-boraticns  for a closed
persit to issue and sell stock. .The permit,
on Febydary 2,

\%?lich was approved
1961, authcrized appellant to issue a maximum of

7,sCO shares oft its author
Tumblin, and Rickett,

ized ca-pita1  StOCk  to >IeSSrS,  %?aVeS,

Mr. Gallup,
and a maximum of'1,935 shares to

as consideration for .his promotional services to
appellant, -

.
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@peal of Tiger y Inc. _

a The permit required as conditions to the issuance of
stock to Mr. Gallup that the certificates for any such share.s
be placed in escrow until further order by the Commissioner of
Corporations, and that Mr, Gallup, by i&zitten  agreement with
appellant, agree to waive (1) the right to receive dividends on
that stock until the other shareholders had received 5 percent
cumulative dividends per year, and (2) the right to participate
in any other distribution of corporate assets until t’ne other
stocknolders ‘had recovered the full purc’nase price of their
shares b These limitations were to continue in effect oinly as
long as required by the Commissioner of Corporations. On
February 9, 1961, appellant ,a.n.d Mr. Gallup entered into this
required agreement0

The maximum amount of 7,500 shares of a--Tellant  * s
stock vas issued to Messrs, Reaves, Tumblin, and Rickett, and
1,935 shares were issued to Mr, Gallup, pursyant to the

provisions of tine permit, on February 26, 1901, Messrs. $eaves,
Tumblin, and Rickett contributed $75,000 cash to aypellanLc

0

On February 27, 1961, appellant and the- partnership
executed a conditional sales agreement, wi?ereby  the partnersaip
transferred all its ope12.r-ting assets to. appellant for $500,000
with a dowa payment of $50,000 cash and t’ne assumption of
partnership liabilities amounting to $x8,980.88.  The balance
of the purchase price, $I-31,019J_2, plus 5 percent annual interest
on the decliniq balance, was to be paid in installments of
$5,000 per month.

Under the terms of the conditional sales agreement the
p ar tner ship retained title;’ to all of the a,ssets  sold pending .
payment of. the entire purchase price, it also retained customary
remedies available to a conditio-nal  seller in the event of default
by t’ne purchaser, Ko provision was made for subordination of
the partnership *s rights under the conditional sales agreement
to other obligations which might be incurred by appeilant, as
purchaser e To date appellant has fulfilled all it3 obligations
under this contract, and has made timely payment GS all agreed
installment payments o

Since February 27, 1961, the date the partnership
‘assets were transferred xo an-oellant,  Kr. Gallup has been
general manager of appellanb,Lb A for TAnich  he has received a salary
com&ensurate ltit’n that he was receiving from the partnership
for ‘his similar management servicese

0

I n  computing
purposes a~pollant

its depreciation deduction for tax
allocated $50;000 of the total purchase grice

to good::riU_  and the remainder, $‘+50,000, to depreciable assets,
The uartnershi~ts basis for those assets at the time of transfer
was $158,9J+5.92.
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Anneal  of Tiger. Inc.

Reqondent detemined that appellmtTs  acquisit ion of
the partnership assets a;r,ounted  to a tax-free exchange under

section 24521 of the Revenue and Taxation Code, and that appellm*
therefore should ‘have coquted depreciation by using the
partnership “s basis. for those assets, Appellant contends that
it ,acquired  the partnership’s assets in a bona fide sale, Wnich.
in no way is within section 21,521, and that the price wnich it
paid for those, assets becme their basis for purposes of corqutin~
d e p r e c i a t i o n ,

Sectiom 2k521,  ’subdivision (a) of the Reveme a n d
Taxation Code provides:

Mo gain or loss sha l l be recognized if pro;_serty
is transferred to a corporation by one or mote

-persons solely in exchange for stock or securities
in such coqoration  and irmediately after the
exchange such person or -cersons are in control
(as defined in Section 2%5&-)  of the corporation,
For pumoses of this section, stock or securities
issued ?or services shall not be ccmsidered as
issued in return for property,

0
“Co-&-olfl neans tthe ownership of at lea.st 80 percent of the
total  votiw3 stock and at least 80 percent of all other classes
of stock of the corporation. (Rev. & Tax, Code, § 24564-,  1
If the requkenents of these sections were met i-0 this case,
the property  trmsferred  to appellant retained the sme basis
as ,it had in the hands of the transferors. (Rev. & Tax, Code,
$6 24541, 245’52.) I f  the  tramfer to appellant  d i d  n o t  comae
within these sections, the basis for the
a7mellmtss  cost

roperty becme
.A* * e (Rev, & Tax, Code,  $ 2 912,)t

One of appellmt*s arguments in support of Lts.position
that thele ?GS 20 tax-free exchange is that a t  a i l  ti=es aft&
the tramfey of the Tart1iershZg assets to appellant, T;‘ne
cmbind interests OI tk:: three partneTs
momted to only 79*5 percent of

(the transferors)
zAd vfiat tY!-,e "COiltrol"

EL$lpeliELilt*S  totai  vcting
Tecgirexent  of section 24521 ci’ the

S'LSCk,

Rev&me  a-,d Taxation Co6.e was therefore not net,

Ir: re?ly
>+I-,+

respondeat contends t’hat’ the stock issued to
G$l-cc tjas not  iss;i-?&A as consideration for services ~E_chhe’had .rekdeTed  t o  -the ccrporation but rather for services

rendered to the nartncrship or to the
to  a?pella3t1s incor--oration;  that  i.kq

individual part’r~e:cs  prior
Gallm therefore received

his stock as a nominee of the partners; and %hat his stock
interest should TToperly b e  corLsidered to lie_ve been, -fccei-ved
by the p am+-n nm,. V__CA s xc1 detemining Methe:= or net t h e y  h.zP ?.he ilSCes+
salny control after the trmsfer occurr,ed, If so considered,
respondent concludes, the trmsferors owned 100 percent of the
stock after the transfer.
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Anneal of Tiger, Inc,.

l Upon review;  of the entire record we are convinced_
that i.T+. Gailtip readered  valuable services to the corporation,

or for its benefit,  p_rior to the date when its stock was issued,
Tile record indicates that Mr. Gailq was a coqetent  executive
0-n W’hOrn the partners relied heavily, to such an extent that
none of then devoted any of their owm time to the business. As
the general mazlager of the partnership, he conceived and promoted
the plaza t o incorpo rate and was doubtless active in workirg out
the details O .i

Also, it was clearly anticipated that he would’ .reCder
substmtial services to the corporation in t’he future, after
03taining  a proprietary interest. Respondent F s own regulation
provides:

Stock or securities issued for services
rendered OF to be rendered_ to 02 for the
benefit of -Lhe---issuing coqoration Cl1
r,ot be treated as h.aving  been issued in
return, for property. (Ewhasis added, >
(Cal. Atiin, C o d e ,  t i t ,  13, § 24521 ( a ) ,
subd ,  ( l ) (A ) ( i ) . )

0

Under the circ-mlst.zmces  we believe that Xr, Gallup
.?ecz?_ved his sto& from appellant in his own right, as
consideration for services rendered and to be rendered to t’h.e

a;& not fro3 the partners, as thei.r nominee. Tktat
never had the requisite COi2tYOl  after

the partnership assets to appellant a:nd
the Reveriue  and Taxation rJode is therefore

inapplicable Q

In comarable fact situatiom t’;?e United States Ta.x
court has .cozclu&ded 03 several occasions that similar iltax-free
exchaz.gelt  provisions coiztained  in the Internal Revenue Code
die sot Ci~TdfL (c&2r~l~s  3, CW~,  +-3 T,c!. -567; zs I, kb~<LxCL IPs
30 To c, $Qi j ~~.T~-P~~~~-~-~~~J~L&b----.A--r--l;-> 27 To c, 27 o See aiso, ~~lxxzinia
OILY!_  & ’32s C o . ,- - 41 B,T.A* 38, af f’d,  118 F,2d 459-1

\*!a coflclude that in computing i.ts depreciation
dt35G_CtLOiQS for the years on’ appeal, appel_!_mt properly used the
purchase price 0f the depreciable assets as their basis. -

Pursuant to the vieT;rs expresse’d ir, the opinion of
t’ne board on file in this proceeding, and good c&se appearing
the-refer,
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A-opeal of Tig;er,  I n c .

IT IS HER%3Y ORDERED, ADJ?TDGED  AiW DECFZED,  pursuant
to- section 25667 of the Reveme and Taxation Code, that the
action of. i;he Franc’hrise  Tax Board on t’he pr.otests’ of ‘Tigi;i3r, Ix,,
agaiwt proposed assessments of additionaL franc’hige tax, in the
aoin;c1ts  o f  $53&20
1961)

$536,20,  and $l_,013e23  20,’ the t a x a b l e  y e a r s
1962,  a n d  1963 respectively, be and the same is hereby

nodifi,zd in ‘i’r,at tlle9basik  for de-creciation of the property
irvolved is to be rega-rded as @@l,OOO. In ail other respects
the action of the Franchise Tax Board is sustained.

Done at ‘Sacramento
_‘of &m9l

California, this 7th day
, 1967, by the StAte Board of Equalization,

.
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